b

CR1989040101 =
,“Eﬁﬂ a 87 Touy,

_ fi@-&?&tﬁ-:oceﬁuoaquﬁﬁ. O Bevte, Salevooonae . |
3 ? _ feAte- * Wy gece. |
& IR, ;gm»?ﬁ v, . 8
"ﬁsm S m zsm-zrr sr'rwr-uﬂ:

s st AT e grTTE ?ﬂ*‘f‘fﬁ fordei2esg o

mwwﬂagnmﬁﬁ oy oivEd ATE" Y poferrar

T TR G TG WA qaTeaT S TafeTe Tawrrer

ummrn-ur Tt yGTa TR ‘ﬁqi'(ﬁ‘ﬂ“' ﬂlﬂ'ﬁ"ﬂ\'ﬁ“ T, grzay
g TqTgs ITdTEs ¥ afehig T min' armmmm LTI

¢~u-rr-a~r FETAT-TTE AT GRTT G iaTeTe UETER-IT ETaTay %rrmj
aréia. ATST JETTACH mrz-mmé mWﬂ a‘l"i‘ﬂ?i'fu'f ’:-'t‘rca

O TRRTATTAT ETEET-aT h qT¥ ﬁm !Tdi’ﬁ‘ﬂ "., ’
/ 53 . g2

'4/4\4//9; '

' aﬁm
- L "
a"\'m-‘rca g-93-63 =T grbfwdr 9’6! s
;fﬂ'-ﬂ' EWT"'"U Qﬂlﬁﬂ ‘IHMW!‘.%? Ty-g- ?Q Q3 Wt‘mﬁm

aray WeTE-
;;?ﬁuﬁ’r ar‘;zu ST 9’*51.’1&“55/"“* ﬁ” Wﬂm 2T,

a‘rfnmc/amwd’r gtw,amrcﬁf'r/a*mif F"” s"?@ s et

L)

o P o B ;
o mrdeY argma It dam,



o
. ¢low Copies of :
.

:‘1) The Government of India, Ministry of Finance (Department o
- Expenditure) Qffice Memoranda No,F=6(7)/E~II1(A)/58 dated the
~ 21st.May, 1958 ana No,F~12(2)-E,II(A)/60 dated the Bt T
- October, 1960, ;
"Subject :- Arrangement for holding current charge of duties
: of a post by another officer during the absence
'QQI ' of the regular incumbent OINEhatipos by e

The_underéigned is directed to statelthat 2 question

: : i,pas beeniraised whether an officer appointed to hold current
o

““charge the duties of a Post could exercise all or any of

~ taking into account the experience of the officer appointed to

i;catry on current duties of the post., The Ministry of Homc

“Affeirs etc, are therefore requested to indicate clearly in
their orders of appointment an officerZhold current charge
of the duties of a Post whether the officer So ‘appointed may
éxercise, all or any specified powers vested in the full-fledged

incumbent of that particular post,*®

.lo.occoo-t-..

"The undersignsd is directed to invite a reference to
this Ministry's o.M, No.F-6(7)~E.II(A)/58 dated the 21st
May, 1958 according.to which Ministries of the Government of
India are required to indiocate clearly in VETY order appointiéng
an officer to hold the current charge of the duties of a post
whether the officer So appointed is to exercise all or any
specified powers vested in the full-fledged incumbent of that

post, :
2, The question has been reconsidered in consultation with

the Comptroller and Auditor General of ‘India and the
Ministry of Law, It has been decided that an order ‘appointing

an officer to holi the current charge of the duties of a post
§'.ould, in the absence of any specific direction-to the

" R contrary, be deemed to clothe the officer with all the powers

vested in the full-fledged incumbent of that post, even
though he may not get the full pay of the post, éuch,an-
officer should not, however, modify or overrule the orders
of the regular incumbent of the post, except in an emergency,
& without obtaining the orders of the next higher authority,
i £ *

“y 3., Where ° the appointment to hold the current duties of a
post involves the exercise of statutory or such other powers
conferred on the holders of the post, the appointment should
also be notified in the Gazette. ;

gs__The orders contained in this Ministry's o.M. No.F=6(7)-
E~-TI(A)/58 dated the 21st May 1958 may be treated as cancelled,

s
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’ (ii) The Law angd Judiciary Department'unofficial references
No.24377/B dated the 25th Cctober, 1961 and No.32033/B
deted ths 12th December, 1962, ;
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P "Ihe last opinion'given by this Department No.35192,5. % &
“// . Qated the 15th November§i1958 is based on the decision of the 5
f’f Bombay High Court in Govindram Seksaria V/s, the Commissioner e S 7
i of Income-Tax (Central) Bombay, 45 Bom, L,R, 168, In that case . g ]
7 decideq b{_the High Court an Assistant Income Tax Officer /#¥# a\\ -1 8
©  &nd to hold charge of a particular section, and assessment under . 5 i

e

1 ! : X the Income Tax Act in the case of an assessee was.made by the \T 3

would follow from this decision of the High Court that in S ’
order to enable a person to exercise statutory powers and -~ ’
Tunctions of an office, .it would not be ‘sufficient to appoii .- (
him merely tb rerform the functions of ‘the office or to § %
hold the current charge .qf the duties of  such office even- :
if & notification is issued in the Ga,ette, It-is necessary
that he should be -appointed to hold the office ifsclt, It 45 . %
. not clear whether this decision of the Hombay High' Court = '
- ¥as taken into consideration by the Government of India

;

. ‘before fssuing its Memorandum datog to. 5th October 1960, B
So long as:this decision staends, it wiil have to be Zullowed [4 #
in this State, "In so fay as the exercise of statutory ‘

Powers and functions . is concerned, it would not be advisable, ;
therefore, for this Government +to issue orders on the lines
of those contained in the Covernment of Indiz Memorandum . J
referred to above, Where however the eppuiniment does not .

involve exercise ©of any statutory powvers and functione, there Za
would be no objection to make apbointments nmerely to porforn - |
the duties of an office, or tq hold the current charse of the o v

duties of a’'post as suggested in said CGovernment of India v ’
Memorandum, ¥, yaadd

00 eosssssrcnonm

The fact that.an Ordinance was ‘passed to get over

: . the difficulty occasianed by the Bombay High Court Judgement
i » makes it obvious that the opinion recoried in this Department
' : No.24377/B, dated the 25th" October, 1961 -on the statutory
powers is correct, : : . LT

2 If enly financial powers are to. be conferred . (see : 3

: | .
5 , last part -of Ministry of Law's advise at page 35/c,)," z
| il no legal point arises and the Government may follow the - '
j K"‘g‘ s -'-Finance Ministry's Circular", : : :
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(1ii1) An extract from the letter No.1(6)~E-II{A)62 G \
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i

dated the 15th February, 1963 from the fiovernment o2 India,
Ministry of Finance (Department of Expenditure).
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"The question whether an officer appointed to hold
current duties is competent to exercise statuiory powers
in terms of hhis Ministry's O.m. No,12(2)-E,1I{R) /60, .
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Z?** was appointed to perform the functions of an Income Tax Officer ;
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dated the 5th October, 1960, was again review o
Ministry in consultation with the Ministry oxegaay t;,‘is
legal opinion is that the statutory functiong Oan.b he

1 Zformed only by a person holding a designateg R o L
by the persons appointed to discharge’ current dutian'd not
authority granted to some officer, even by a gaz tes.J An
fication to discharge current duties of the desie ted noti..
would not make him holder of the said designatedgn?ted Post,

& statutory powers of the desifnated officer ¢g otob-tice and
- | . €Ven if he‘is appointed to discharge current duties?ogxercisgd.

2O >»the designated post. %
L AR ] %g_m;_nLdis&Lsal as designated cer \nless oint.
B hat office in a rﬁﬁ or acting cepacit .~hﬁ—hnldwhe s
il invests certain powers, dum%gﬁ%ns i “Lﬁ—ﬁ?ta\tute
holding a designated post, these powers can.pe exercisey T
only b designated ta d
., 8Ny other officer, D%iisg and powers conferred 1, nd not by
statute would include -ThoSe conferred by statutory s
regulationsz and bye-laws like. Fundemental R es ¥ Trules, '
cativn, Control and Appeal Rules, Civil Servics g, Ci25sifi-
etc. Duties and powers of @dministrative matyr, . 641i2tions
by Administrative orders, office memorandum ¢ ‘» gragted
a different footing and are not of statutery m%ﬁrs ang on
orders contained in Finance Ministry's 0.C. dateg g_'.w_he
are in order in so far as they relate to adminfgiipy 1960
and financial powers, : ' Siave
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No.AEC=1060/742.¢
General Administrat{méﬁév‘,__ P
Sachivalaya,Bombay, 4ty Deg‘é;bg‘f’-'gé
. . Ly .

Forwarded for information and .guidange %0 211 De
' - o the Becretariat in continuation of GoVemnmegt e Partments ) a\
: General Administration Department No,AEC-105g.r Gt dszment, 2 i
3rd December, 1958, ' ’ ed the
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